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WALLER, PRESIDING JUSTICE, FOR THE COURT:
1.  ReginaWright filed suit againg George Quesnd, M. D., and South Panola Community Hospitd
for the deeth of her unborn child, dleging that Dr. Quesnd failed to make proper diagnoses and order
proper trestment and that SPCH wasd o liable dueto respondest superior. Thedircuit court granted Dr.
Quesnd and SPCH'samation for summeary judgment based onimmunity under theMissssppi Tort Clams
Act (MTCA). Miss Code Ann. 88 11-46-1 - 23 (Rev. 2002). We firm.

FACTS



2.  Dr. Quend wasthe exdusive provider of obgtetric and gynecologicd sarvicesat SPCH, apublic
hospitd which is a"governmentd entity” under the MTCA. Dr. Quesnd was Wright' s obgtetrician and
trested Wright from her firgt trimester of pregnancy forward. Eight months into her pregnancy, Wright
presented to Dr. Quesnd with high blood pressure and possible pre-edlampsa® Dr. Quesnd did not
hospitdize Wright but sent her homefor bed rest. Wright saw Dr. Quesnd again three dayslater, and was
again ordered to bed rest. Three dayslater, Wright again saw Dr. Quesnd, thistimewith severe painthat
began early that morning a home. Dr. Quesnd determined that the fetus hed died in her womb.

3.  After mations for summary judgments were filed, the circuit court ruled that, based on the
employment contract between Dr. Quesnd and SPCH, and on the fact that Dr. Quesnd received
compensation only from SPCH, Dr. Quesnd was a full-time SPCH employee and was shidded from
lighility under the MTCA.2 Wright gppeds.

STANDARD OF REVIEW

4.  Wereview summary judgment ruingsdenovo. Miller v. Meeks, 762 So. 2d 302 (Miss. 2000).
A summary judgment mation is propely granted when no genuine issues of maerid fact exig and the
moving party is entitied to judgment asamatter of law. 1d. a 304; Miss R. Civ. P. 56(c). The moving
party hasthe burden of demondrating that no genuine issues of maerid fact exiq. Thetrid court must

review dl evidentiary mattersbeforeit in thelight most favorable to the non-moving party. 1d. Whereone

*According to the American College of Obgtetrics and Gynecology, preeclampsa, a treatable
condition, is characterized by high blood pressure, fluid retention and protein in the urine Since
presclampsa can saverdy redrict the flow of blood to the placenta, it can be quite dangerous for a
devdoping baby. If it's not trested it can develop into edampsia, a serious condition that can cause
convulsons Edampsia can be very dangerous for amother and her unborn child.

AWright did not contest the fact that SPCH is a community hospitd and therefore a palitica
subdivigon of the State of Missssppi. Assudh, itsliahility is dearly governed by the MTCA.
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party svears to one verson of the mater & issue, and the other another verson, issues of fact can be
present sufficient to bar summeary judgment. 1d. (ating American Legion Ladnier Post No. 42, Inc.
v. City of Ocean Springs, 562 So. 2d 103, 106 (Miss. 1990)). Aswe have dated,
Anissue of fact may be presant where thereismore than one reesonable
interpretation of undigouted tesimony, where maeridly different but
reasoneble inferences may be drawn from uncontradicted evidentiary
facts, or when the purported establishment of the facts has been
auffidently incomplete or inadequte that the tria judge cannot say with
reasonable confidencethat thefull facts of the matter have been disclosed.
Id. a305(ctingDennisv. Searle, 457 So. 2d 941, 944 (Miss. 1984)). Indeed, wherewefindtridble
Issues we mud reverse asummary judgment.
DISCUSSION
l. WHETHERDR.QUESNEL WASANEMPLOYEE OF
SPCH AT ALL TIMES PERTINENT TO THE
COMPLAINT, THUSAFFORDINGHIM IMMUNITY
UNDER THE MTCA.
5.  Thedrcuit court found that a the time of the dleged negligence, Dr. Quesnd was an employee of
the date of Missssppi under Miss. Code Ann. § 11-46-5 (Rev. 2002). Wright contends that, despite
SPCH'semployment contract with Dr. Quesnd inwhich heis defined asan SPCH employes, SPCH hdd
itsdf out to the public viaits* Conditionsof Admisson Form” asnot being Dr. Quesnd’ semployer. Due
to the conflict between the form and the contract, she argues an issue of fact exids asto Dr. Quesnd’s
employment datus
6.  Wefindthat thecircuit court correctly decided thet Dr. Quesnd was an employee of SPCH a the
time of thedleged negligence. In its answer, SPCH admiitted that Dr. Quesnd was its employee during
dl times pertinent to the dlegations of thecomplaint. A third party such asWright cannot say thet thelegd

effect of acontract between two other parties (SPCH and Dr. Quesnd) is different from that intended by
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the two cther parties unless the third party can show that the contract was mede for his or her bendfit.
Burnsv. Washington Savs., 251 Miss. 789, 171 So. 2d 322, 324 (1965). Here, the benefits of the
employment contract flowto SPCH and Dr. Quesnd only, not toWright. No materid issueof fact exids
7. Also, in determining whether aphysdan is a date employee, we have looked past form (titles
Conleyv. Warren, 797 So. 2d 881 (Miss. 2001), mapractice insurance, Knight v. McKee, 781
0. 2d 123 (Miss. 2001), practice plans, Mozingo v. Scharf, 828 So. 2d 1246 (Miss. 2002), etc., to
the substance of the physdan's rdaionship with the date hospitd. The factors we condder are the
phyddan'sacts, the date hospitd's interest in the phyddan's acts, the sate hospitd's control over the
physician's acts, whether the physidan's actsinvolved judgment and discretion, and whether the physician
received compensation fromthepetient. See Miller v. Meeks, 762 So. 2d 302, 310 (Miss. 2002). The
Miller factors are more then sufficient to determine the Satus of physdians working for sate hospitds,
and that SPCH's disclamer of ligbility for Dr. Quesnd's acts does not change the legd status of Dr.
Quesnd, espedidly when SPCH has admitted thet Dr. Quesnd wasits employee.

Il. WHETHER WRIGHT COMPLIED WITH THE
NOTICE PROVISIONSOF THE MTCA.

8.  Under theMTCA,
After dl procedures within a governmenta entity have been exhauded,
any person having adam for injury aisng under the provisons of this
chapter againg agovernmentd entity or itsemployee shdl proceed ashe
might inany action a law or in equiity; provided, however, thet ninety (90)
days prior to maintaining an action thereon, such parson shdl fileanatice
of dam with the chief executive officer of the governmentd entity.
Miss Code Ann. 8 11-46-11(1) (Rev. 2002). Haintiffs mugt subgtantidly comply with the notice

providons See Carr v. Town of Shubuta, 733 So. 2d 261 (Miss 1999); Reavesex rel. Rousev.

Randall, 729 So. 2d 1237 (Miss 1998). Whileaplaintiff nesd only subgtantialy comply withtheMTCA
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notice datute, “we can hardly afford rdief under the[MTCA] when thereisno effor t to comply withthe
procedurd mandates” Littlev. Miss. Dep't of Human Servs., 835 So. 2d 9, 12-13 (Miss. 2002)
(emphass added). That is, “[t]hough subgtantid compliance with the notice provisons is sufficient,
‘subgtantid complianceisnot the same as, nor asubditutefor, non-compliance’” Gale v. Thomas, 759
So. 2d 1150, 1158 (Miss. 1999) (quating Carr v. Town of Shubuta, 733 So. 2d 261, 265 (Miss.
1999)).

9.  Wright'schild died on August 26, 1999. Shefiled her natice of daim with SPCH on May 24,
2001. Shefiled her complaint againg SPCH on June 4, 2001, deven days dter filing her natice of dam.
SCPH agued in its mation for summary judgment thet Wright faled to comply with the MTCA natice
provisons. Thedircuit court determined thet Wright hed failed to comply with those provisons. Itisdear
that, dthough gtrict compliance with the M TCA natice provisonsis no longer reguired, acompletefalure
to comply is nat the same as subgtantid compliance. Wright filed anatice of daim but did not wait the
datutorily-prescribed ninety day period beforefiling suit. Allowing aplantiff tofilesuit beforeningty days
have passad snce naticing the daim is tantamount to reeding out the notice provisons of the MTCA.
Gross digregard for the natice provisonsis not conddered subgtantid compliance.

110. TheMTCA providesfor a one-year Satute of limitations. Miss. Code Ann. 8 11-46-11 (Rev.
2002). That gatuteof limitationsis, however, subject toadiscovery rule. Wayne Gen. Hosp. v. Hayes,
868 So. 2d 997, 1000 (Miss 2004). The discovery rule talls the Satute of limitations “* until a plaintiff
should havereasonably known of some negligent conduct, evenif the plaintiff doesnat know with absolute
catanty that the conduct was legdly negligent” 1d. a 1000-01 (quoting Moore ex. rel. Moore v.
Mem'| Hosp. of Gulfport, 825 So. 2d 658, 667 (Miss. 2002)). But to benefit from the discovery rule,
a plantiff must be reesondbly diligant in investigating her injuries. Wayne Gen. Hosp., 868 So. 2d a
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1001. We have recognized that “[t]he focus is on the time that the patient discovers, or should have
discovered by theexercise of reasonablediligence, that he probebly hasan actionableinjury.” 1d. (quating
Smith v. Sanders, 485 So. 2d 1051, 1052 (Miss. 1986)).

11. InWayne General, Wd LandraHayeswasadmitted for obsarvation at Wayne Generd Hospitd,

a community hospita for purposes of the MTCA. 868 So. 2d a 999, 1003-04. Wa Landra was
subsequently trandferred to the Univeraity of Mississippi Medicd Center for trestment. 1d. & 999. The
UMMC doctors determined that Wal Landra needed a peritoned didyds catheter and performed the
procedure. |d. Her bowds were paforated, which resulted in peritonitis, and a serious infection
developed in Wd Landra s bloodsream. 1d. Wa Landra s degth certificate liged sspss as a cause of
deeth. 1d. WandaHayessubsequently met aformer employee of Wayne Generd Hogptid who allegedly
witnessad negligent trestment of W Landrawhilea thehospitd. 1d. Asareault of this* chancemedting,”
Wandafiled quit. 1d.

112.  We conduded tha the plaintiffsin Wayne General, a the time of Wd Landra s degth, “hed
enough information such that they knew or ressonably should have known thet some negligent conduct hed
occurred, even if they did not know with certainty thet the conduct was negligent asametter of law.” 1d.

a 1001. Because the degth certificate listed sgpsis as a cause of death, we condluded thet it should have

been gpparent to the plaintiffs thet some negligent conduct hed occurred. | d.

113.  Inaddition, wehddthet thediscovery ruledid not gpply inWayne General becausethe plantiffs
were not reasonadly diligent in invedtigating the cause of Wa Landrasinjuries 1d. Hayesfiled suit only
after achance medting with aformer employee of Wayne Generd Hospitd. 1d. Hayes did not perform

or initiate any kind of investigation asto Wa Landra stresiment. 1d. We noted that “[t]he intent of the



discovery ruleisto protect potentid plaintiffs who cannat, through ressonable diligence, discover injuries
donetothem.” Id.
14.  Here therecord indicatesthat Dr. Quesnd ordered “bed rest” after Wright' sfird vidt. After the
second vigt, Dr. Quesnd told her thet everything was fine and did not order any typeof treetment. Atthe
third vigt, Wright complained of severe painwhich sarted early thet morning. Tragicaly, her childhad died
inthewomb. Wright, likethe plaintiff in\WWayne General, had enough information & thetime of thedesth
such thet she knew or reasonably should have known thet negligence had occurred. She had beento see
Dr. Quesnd twice and received no trestment but an order to rest - her symptoms and discomfort
continued, however. When shediscovered that her child hed died inthewomb, Wright should haveknown
that there was some causa connection between the death and Dr. Quesnd’ s treatment.
115.  Moreover, even if Wright did not recognize the causd connection & the time of deeth, there is
absolutdy noindication that Wright madeany attemptsto determinethe causeof her child’ sdesth until after
oneyear had dgpsad. Asthedireuit court noted, Wright did not offer any evidencethat she could not have
discovered the injury within the goplicable saute of limitations. Wright did not even seek counsd until one
year dter the death, a which time her lavyer’s medicd expert determined thet Dr. Quesnd committed
mapractice. Thus, pursuant to our recent holding in Wayne General, wefind thet there isno issue of
fact with respect to whether the discovery rule tolled the Satute of limitations, accordingly, SPCH was
entitied to summary judgmert.

CONCLUSION
116. Because no maenid issue of fact exids asto whether Dr. Quend was adae employee or asto

whether South Panola Community Hospital was a governmentd entity under the MTCA, and because



Wright did not comply with the notice provisons of the MTCA, we affirm the dircuit court's entry of
summary judgment in favor of Dr. Quesnd and South Panola Community Hospitdl.
117. AFFIRMED.

SMITH, CJ., COBB, PJ., EASLEY, DICKINSON AND RANDOLPH, JJ.
CONCUR. GRAVES,J.,DISSENTSWITH SEPARATEWRITTEN OPINION.DIAZ AND
CARLSON, JJ., NOT PARTICIPATING.

GRAVES, JUSTICE, DISSENTING:

118. | disagree with the mgority’s holding thet there was no issue of materid fact asto whether Dr.
Quend wasan employee of SPCH a thetime of thedleged negligence. Additiondly, | cannat agreewith
the mgority’ sfinding that Regina Wright was not reesonably diligent in discovering the cause of her child's
degth. Itisdear that there are materid issues of fact that exigs asto these two arguments. Therefore, |
repectfully dissent.

119.  Wright contends thet despite its employment contract with Dr. Quesnd in whichheisdefined as
an SPCH employes, SPCH hdld itsdlf out to the public viaits “ Conditions of Admisson Form” as not
bang Dr. Quesnd’ semployer. Dueto the conflict between the form and the contract, sheargues anissue
of fact exigsasto Dr. Quesnd’ semployment satus. Wright dso contendsthat shewas unableto discover
the cause of her unborn child' s deeth within the MTCA limitations period and thusthat period wastolled.
120.  Two independent questionsmust therefore be addressed to determinewhether summary judgment
was proper inthiscase. Firg, there is no quedion that SPCH is a community hospita and therefore a
palitica subdivison of the State of Missssppl. As such, itsligbility is dearly governed by the MTCA.
Second, however, Dr. Quesnd’ s employment satusis not clear from the record and must be addressed

pursuant to this Court SMTCA cases and the evidence of record. Findly, Sncethe MTCA’s period of



limitations bars daims after one year of injury, Wright' s bedis for not discovering the cause of the deeth of
her unborn child until beyond thet time period is aso addressed.

a Is Dr. Quesnel an employee of SPCH, whose liability is
therefore governed by the MTCA?

121. The MTCA “‘provides the exdusive avil remedy againg a governmental employee for acts or
omissons which giveriseto asuit”” Wattsv. Tsang, 828 So. 2d 785, 791 (aiting L.W. McComb
Separate Mun. Sch. Dist., 754 So.2d 1136, 1138 (Miss. 1999); Miss. Code Ann. § 11-46-
7(1)(2002). Thearefore, any tort dam filed agangt a public employee, induding publidy employed
physdans, must be brought under the MTCA. 1d. And “no employee Shdl be hdd persondly ligble for
actsor omissonsoccurring within the courseand scope of theemployeg sduties” Miss CodeAnn. § 11-
46-7 (2) (2002). “TheMTCA mekesthedateregpongblefor the negligenceof itsemployeesa afinancid
level the legidature has determined to be reesonable” Watts, 828 So. 2d at 791.
122.  InMiller v. Meeks, this Court hed that the MTCA extends immunity to Sate employed
physdans who are not acting as independent contractors. 762 So.2d 302 (Miss. 2002). We dso
esablished afive-pat testin Miller to determine whether a gate employed physcian isanemployesor
an independent contractor for purposes of MTCA lighility. I d. See al so Smith v. Braden, 765 So. 2d
546 (Miss 2000). The Miller tes congdersthe falowing factors

(1)  thenaureand function performed by the employes

(2 theextat of the da€ sinterest and involvement in the function;

(3)  thedegreeof control and direction exercised by the date over the employes:

(4  whether the act complained of invalved the use of judgment and discretion; and



(5)  whether thephysdanrecaived compensation, ether directly or indirectly, fromthe
patient, for professond services rendered.

Miller, 762 So. 2d a 310. Wright briefs these factors extensvely on gpped; and | agree with the
mgority thet cartain of them favor Wright's pogition. However, the mgority fails to acknowledge this
Court' shaldingin Knight wherewe hdd thet if physdans do not receive compensation for the practice
of medicine from sources other than the sate hospitd then it is not  necessary to address the test
enuncatedinMiller. Knight v. McKee, 781 So.2d 121, 123 (Miss. 2001). The evidence in this case
makes dear that Dr. Quesnd does not recelve any compensaion other than that provided by SPCH.
Accordingly, dting Knight, the drcuit court beow did nat goply the Miller test. It then ruled thet Dr.
Quend was not an independent contractor and was therefore protected under the MTCA.

123.  The mgority’s reasoning on this matter iswrong. While Dr. Quesnd indead does not receive
compensation outsde of SPCH, nor does he engagein any form of outsde employment, cartain evidence
in this case conflicts with his employment contrat, thus unquestionably cdling hisemployment datusinto
guestion. The* Conditionsof AdmissonsForm” (Form) that Wright Sgned uponadmissontoDr. Quesd’s
caeisin stark conflict with Dr. Quesnd’ semployment contract. Thedrcuit court addressed thisissue,
but ruled thet Snce Wright hed not “rdied” on the Form, that it was not digpogtive of the issue of Dr.
Quesnd’ semployment datus;, rether, the employment contract was. However, whilethedircuit court cites
to these arguments, they are nowher e found in the record before this Court. Further, while Wright may
not have rdied on the Form, thisdoes not avoid thefact that SPCH hasexplicitly represented to the public
thet itisnot Dr. Quesnd’ semployer.

1. The Employment Contract
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24. Theemployment contract provided in the record and Signed by bath “employer” and “employes”
indicatesthat Dr. Quesnd isto betheexdusive provider of obstetric and gynecologicd sarvicesat SPCH,
thet he is to work exdusvey for SPCH full time and is to see dl Medicare and Medicad patients
regardess of thar ability to pay. SPCH pays Dr. Quesnd asday, provides office space, support seff,
rel ocation expenses, term lifeinsurance, medical md practice coverage, PERS enrallment, reimbursement
for pre-authorized professond fees, dues and other business rdlated expenses. SPCH retains authority
to exercise discretion over and give support to Dr. Quesnd in regard to sandards, policies, record
kegping, trestment procedures and fees to be charged. But such direction and support “shdl not interfere
withtheusud physdanpetient raionship nor bein violation of acceptablemedicd ethics” SPCH retains
the right to determinewhich “employeeg’ will render sarvicestoitspatients All patientsare those of SPCH
and dl patientsbelong to and remain SPCH property. When Dr. Quesnd’ semployment ends, the patients
continue to be SPCH'’ spatients, unlessthey choose otherwise. Findly, dl feesfor servicerendered by Dr.
Quesnd dhdl bdong to SPCH; and SPCH takes care of dl hilling. Under the terms of the employment
contract, therefore, the argument can be made that Dr. Quesnd isin fact an SPCH employee.
b. The Conditions of Admission Form
125. Therecordindicates, however, that SPCH dearly wantsits patientsto know and undergand thet
Dr. Qued isnot its employee or agent. Indesd, Wright's Admisson Form, which she had to Sgn
asacondition of admisson to SPCH, reeds asfallows:
| further undersand that the physidans providing care and trestment to
me, induding radiologigts, pathologiss, and anesthesologidts, are not

employeesor agentsof and arenot supervised or controlled by
the hospital.

(Emphedis added).
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26. The glaring conflict between this Form and the employment contract raises a genuine isue of
materid fact asto Dr. Quesnd’semployment datus. SPCH cannot have it both ways. Dr. Quesnd
gtherisoris not SPCH's “employee” Thisisan issue of materid fact that should have barred granting
summary judgment below. Further, asmentioned, the record beforethis Court does not support thedircuit
court’ sruling thet the Form is nat dispogtive inthiscase. For thesereasons, | dissgreewiththemgority’s
holding.

127. A dmilar factud scenario occurred in Miller v. Meeks inwhich this Court hdd that summary
judgment againg the Plaintiff wasimproper, in part, based upon his“private dinic”’ gppointment card. 762
So. 2d & 307. The plaintiff-patient, Mr. Fox, was trested by Dr. Meeks &t UMMC. Fox was issued
gopointment cards for his vists which, a the bottom, directed him to the UMMC “private dinic,” thus
indicating that the services rendered there by Dr. Meeks were not governed by Dr. Meeks UMMC
employmant contract but rather by Dr. Meeks asaprivate physdan. I1d. Ultimady, the*privaedinic”
declaration on  Fox's gppaintment card, in conjunction with Dr. Meek's fee/pay arrangements with
UMMC for sarvices rendered there, were enough for this Court to reverse summary judgment as to
whether Dr. Meskswas an employee of UMMC whilesavinginthe* privatedinic.”l d. at 309. Smilatly,
in the present case, was Dr. Quesnd acting as a private physdan, if in fact, the Form dearly said hewas
not an SPCH employee? Inbath Miller and the present case, the hospitd attempted to declarethesame
thing: It isnot respongiblefor the treetment provided by this particular doctor, period; the doctor ison his
own.

128.  Since SPCH’s own representation thet Dr. Quesnd is not an employee is contradicted by its
employment contract, summeary judgment for Dr. Quesnd onthisissuewasimproper. Therefore, | disagree

with the mgority’ srationale on this matter.
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b. Did Wright's inability to discover the cause of her child’'s
death toll the MTCA one-year period of limitations?

129. Themgority holdsthat Wright should have known thet therewas some causal connection between
Dr. Quesnd’s negligence and the deeth of her child. The mgoarity’s raiond in this finding is totdly
erroneous. It escgpes me how the mgority can link acausa connection between Wright' schild dying in
the womb and the actions of Dr. Quesnd. The doctor ordered Wright bed ret on her fird vist, on her
second vigt she did not receive trestment, and on her third treetment she complained of severe pain
reutingin her child dyinginthewomb. Thisisdearly not enough information to form acausd connection
between the child' s desth and the doctor’ s negligence.

130.  Wright'schild died inthewomb on August 26, 1999. It wasnat until March, 2001, however, thet
she damsto have discovered the cause of degth, after which time she immediaidy filed it againgt Dr.
Quesnd and later againg SPCH assarting medica negligence asthat cause. Nether suit wasfiled within
the MTCA's limitations period. Wright daims, however, thet the discovery rule should toll thet period
because she was nat able to discover the cause of her child's desth until she received amedicd expert
opinion provided through her atorney. The drcuit court ruled againg Wright on this issue, finding thet
Wright mede no daim asto “laient” injuries, nor had she offered evidence that she “could not have’
discovered the injury within the gpplicable Satute of limitations. The court further indicated thet it could
not “say thet Wright usad ressonable dilligence in determining the causdl rdationship between the dleged
negligence and the degth of the child.”

181. The MTCA dlows one year from the date of injury during which a plantiff mug file a complant

agang aphysdan or hospita thereunder covered. Miss Code. Ann. § 11-46-1-23(2002). However,

inBarnes v. Singing River Hospital Sys., 733 So. 2d 199 (Miss. 1999), this Court held thet the
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discovery rule gopliesto the detute of limitations governing MTCA attions againg date agendies. 1d. a
205. Spedificaly, we held thet the Satute of limitations did not begin to run in that case until the medical
expert natified the Barneses atorney of possble negligence Id. a 206.  Specificdly, dthough the
Barneses were aware of the injuries before the one year time limit was up, we found thet they could not
have reasonably known thet the hogpita was respongble “until thair medicd expert natified them of the

possible negligence” 1d. We conduded:
Because we find that the Barnes promptly filed tharr daim within one year of discovery

of Snging River’ salleged negligenceinthiscase, wemus reversethetria court's
awad of summary judgment and remand thiscese....

Id. a 201 (empheds added). We rdied on Smith v. Sanders, 485 So.2d 1051 (Miss. 1986), in
Barnes to judtify our holding, ating that portion of Sander s which reads asfollows
There may be rare cases where the patient isaware of hisinjury prior to the [expiration of
the limitations period], but does not discover with reasoneble diligencethe act or omisson
whichcausad theinjury. Insuch cases, the action doesnot accrue until thelatter discovery
ISmade.
Sanders, 485 So.2d a 1052-53. Asmentioned, here Wright damed that dthough shewasaware of the
death of her child onthe date of death, she was not able to discover the cause thereof until she was 0
informed by her atorney’s medica expert. This was the identicl bags for holding  thet the limitations

periodin Barnes wastolled. Barnes, 733 So.2d a 206.

132.  The drcuit court conddered Wright's argument in light of both Barnes and Sanders, but
concluded that “this is not one of those rare cases our court has referenced to in Barnes.” Based on
Barnes, however, | dissgree with the mgority’s holding and find that thisis an issue of fact asto this

metter aswel. Whether acase is“rae’ or whether the plaintiff has exerdsed “reasoncble diligence’” are
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not matters of law. 1d. Accordingly, as was the resuit in Barnes, | cannot agree with the mgority’'s
finding that summary judgment was proper.

133.  Themgority’ sholding and reasoning in the case a bar aemisplaced.  Having found thet genuine
Issuesof materid fact exis asto (1) Dr. Quesnd’ semployment satus, based on explicit conflicts between
his employment contract and SPCH'’ s datement in its “Conditions of Admisson Form” that heisnot its
employeg, and (2) whether the MTCA'’s datute of limitations was tolled due to Wright's inability to
discover the cause of the deeth of her unborn child within that period, | would reverse the trid court's

judgment and remand this case for further procesdings. Therefore, | respectfully dissent.
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